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Introduction

What is Environmental crime? - Environmental crime is an illegal act that causes direct harm to the envi-
ronment. Environmental crime is a serious and growing international problem, with criminals violating na-
tional and international laws put in place to protect the environment. These criminals are polluting the air,
water and land. They are pushing commercially valuable wildlife species closer to extinction and they are
significantly impacting the biological integrity of the planet. International bodies such as the G8, Interpol,
United Nations Environment Programme and the United Nations Interregional Crime and Justice Research
Institute have recognised environmental crimes such as illegal wildlife trade in endangered species in con-
travention to the Convention on International Trade in Endangered Species of Fauna and Flora (CITES),
smuggling of ozone-depleting substances (ODS) in contravention to the 1987 Montreal Protocol on Sub-
stances that Deplete the Ozone Layer, dumping and illicit trade in hazardous waste in contravention of the
1989 Basel Convention on the Control of Transboundary Movement of Hazardous Wastes and Other Wastes
and their Disposal, illegal, unreported and unregulated fishing in contravention to controls imposed by vari-
ous regional fisheries management organisations, illegal logging and the associated trade in stolen timber in
violation of national laws. [1, p.2]

These crimes are liable for prosecution. Interpol facilitates international police cooperation and assists its
member countries in the effective enforcement of national and international environmental laws and treaties.
Interpol began fighting environmental crime in 1992. [2] One of these international bodies is European
Union.

Environmental crime is at least as serious as any other crime affecting society today. In contravention of
numerous international treaties, the principal motive for environmental crime is, with rare exception, finan-
cial gain and its characteristics are all too familiar: organised networks, porous borders, irregular migration,
money laundering, corruption and the exploitation of disadvantaged communities. Wildlife felons are just as
ruthless as any other, with intimidation, human rights abuses, impunity, murder and violence the tools of
their trade.

There are therefore still important challenges to be met with respect to the system of environmental crimi-
nal law in Europe. In this article, I will sketch how environmental criminal law in Europe emerged and de-
veloped.

I. Legal aspects of directive 2008/99/ec

Environmental crime is a serious and growing problem in the world including European Union. Environ-
mental crime generates tens of billions of dollars in profits for criminal enterprises every year, and it is grow-
ing. In part, this is due to the proliferation of international and regional environmental agreements, leading to
more controls on a range of commaodities. It is also due to mutations in the operations of criminal syndicates,
which have been diversifying their operations into new areas like counterfeiting and environmental crime.

The problem of environmental crime has been discussed in many international and European fora for
many years. Building on this work, the European Commission adopted a proposal for a directive aiming to
ensure the protection of the environment through criminal law. After lengthy institutional discussions and
two judgments of the European Court of Justice on the extent of the Community's competence in the area of
criminal law, the Council and the European Parliament agreed on the text of the directive on the protection of
the environment through criminal law.The Justice and Home Affairs Council formally adopted the directive
on 24 October 2008 which had to be transposed by EU Member States by December 2010. Environmental
law needs to be implemented in an effective way. That is the reason why the Commission proposed a di-
rective which requires the Member States to provide for criminal sanctions for the most serious environmen-
tal offences because only this type of measures seems adequate, and dissuasive enough, to achieve proper
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implementation of environmental law. The available information shows that there are large differences be-
tween the criminal sanctions provided for environmental offences in the Member States. The existing crimi-
nal sanctions are not sufficiently stringent to ensure a high level of environmental protection throughout the
Community.

Main content of the Directive is minimum requirements to be implemented in national criminal laws. The
proposed directive lays down a list of environmental offences that must be considered criminal offences by
all of Member States, if committed intentionally or with serious negligence. This directive does not create a
list of new illegal acts. The existing law already provides for these prohibitions. The Member States are re-
quired by the Directive to attach to these existing prohibitions criminal sanctions. Inciting, aiding and abet-
ting the commission of these offences must be punishable as a criminal offence as well.[3, p. 294-306] Mem-
ber States must ensure that legal people can be held liable for offences committed for their benefit. This re-
sponsibility can be of criminal or other nature. Member States must make certain that the commission of the
offences is subject to effective, proportionate and dissuasive criminal sanctions. For legal persons the sanc-
tions can be of a non criminal nature. The directive only sets a minimum standard of environmental protec-
tion through criminal law to be adopted by the Member States. The Member States are free to maintain or
introduce more stringent protective measures. The directive does not lay down measures concerning the pro-
cedural part of criminal law nor does it touch upon the powers of prosecutors and judges.

When one views the structure of the Directive one can ask the question to what extent it has taken into ac-
count the criticism that was formulated in the literature regarding on the one hand the need for a more inde-
pendent, autonomous formulation of environmental criminal law and on the other hand the trend towards a
‘toolbox’ approach, not just focusing merely on enforcement through the criminal law. It seems that those
recommendations were not followed in the Directive. [4, p. 193] Article 3 of the Directive holds that the me-
asures shall ensure that particular conducts will constitute a criminal offence ‘when unlawful and committed
intentionally or at least with serious negligence’. [5] Article 2 defines unlawfulness as meaning an act which
violates: the legislation adopted pursuant to the EC treaty and listed in annex A; or with regards to activities
covered by the Euratom Treaty, the legislation adopted pursuant to the Euratom Treaty and listed in annex B;
or a law, and administrative regulation of a Member State or a decision taken by a competent authority of a
Member State that gives effect to the community legislation referred to in (i) or (ii). 34 The provision refers
to either a violation of the European environmental directives or a violation of domestic (usually administra-
tive) environmental law, implementing European environmental directives. There is no role for autonomous,
independent crimes whereby the criminal law could be applied even in the absence of a violation of adminis-
trative obligations.

I1. The development of environmental criminal law in the eu and its member states

There were three specific features of environmental criminal law in that period that are worth mentioning:

e criminal law limited itself largely to penalizing the violation of these administrative obligations

e environmental criminal law did not have a very prominent place in the criminal law system

e this traditional approach towards environmental crime was that there was a strong reliance on criminal
law as an enforcement instrument.

Those three key features of environmental criminal law in many Member States were strongly criticized.
The critique was of a theoretical as well as of an empirical nature. The critique on the administrative depend-
ence of the criminal law was that ecological values were not directly protected through criminal law. A con-
sequence could be that there could be a case of serious endangerment of the environment or even pollution,
but if it did not at the same time constitute a violation of an administrative obligation, intervention by the
criminal law would be impossible. But the reverse was true as well: there could be cases where administra-
tive obligations were violated as a result of which the criminal law would automatically be applicable, with-
out any regard for the question whether this violation also caused serious danger or harm to the environment.
In short, the problem with this (absolute) administrative dependence of environmental criminal law was that
ecological values were not protected in an autonomous, independent manner. It seemed that criminal law was
only used to back up the correct functioning of the administrative law system. [7, p.699]

There have been rather spectacular changes in environmental criminal law in many European Member
States over the past 30 years. The criticisms of the way in which environmental criminal law was originally
formulated have seemingly been heard in many Member States, leading to important legislative reforms.
Examples of important changes can be provided for the three specific features of traditional environmental
criminal law and for the related critiques. Environmental criminal law, both in the Member States and in the
EU, has gone through a remarkable development over the past decades. Environmental criminal law has
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changed from a system where its role was originally reduced to back up administrative obligations as a sup-
plement to sectoral environmental legislation, towards more autonomous provisions with a more prominent
place in either criminal codes or special environmental statutes. Moreover, based on empirical research
showing that large amounts of criminal cases were dismissed, many countries have introduced a toolbox
approach, providing for other remedies as an alternative to the criminal law, thus allowing criminal law to
play its role as ultimum remedium. Environmental criminal law in that sense has grown up. More formal
harmonization (e.g., of criminal sanctions, which is now also possible after the Lisbon Treaty) will probably
only lead to more symbolic legislation without clear effects on improving environmental quality. A much
more effective tool would be the imposition of a duty on Member States to provide verifiable information on
effective enforcement. The Recommendation of 2001 providing for minimum criteria for environmental in-
spections in the Member States is in that respect an important tool. If Member States really take European
environmental law seriously, they should stop their opposition against attempts to change that Recommenda-
tion into a binding directive. And if that were a step too far as far as political feasibility is concerned, it re-
mains important to think about adequate second-best solutions which allow the European Commission to
obtain more accurate information on the real and actual enforcement of environmental directives in practice.
That seems to be a crucial step to transform all those symbolic steps taken so far into an effective harmoniza-
tion of environmental quality in Europe.
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Avropa birliyinda ekoloji cinayat
Xulasa

Ekoloji cinayst ekoloji ganunvericiliyi pozan va astraf mihits vo insan saglamligina shomiyyatli deracada
zorar va ya risk yaradan horokatlori shats edir. Ekoloji cinayastlar Avropa va diinyada otraf mihits ciddi ziyan
vurur. Ekoloji cinayat tokco Avropa saviyyasinds hall edilmali olan ciddi vo bdylyan bir problem deyil.
Buna baxmayaraq, Ekoloji cinayat ganunu son 30 ildo Avropada mohtasom bir tokamil yolu kegib. Bir
mosalo sadaco ekoloji cinayast ganunvericiliyinin yeri ilo olagalidir. Artiq bir ¢ox 6lkalordo middoalar ya
cinayot mocallosine, ya da xiisusi ekoloji qanunlara daxil edilmisdir. Ustolik, bir ¢ox hiiquq sisteminin
cinayat hiiququnda ekoloji cinayatlor daha sarbast bir midafio altina alinmigdir. Digar vacib bir iroliloyis
Avropanin 2008-ci il Ekoloji Cinayat Direktivini gobul etmasi ilo ekoloji cinayat ganunu masalasindoa do
todbirlar gérmosi hogigati ilo slagadardir. Bununla bels, lizv dovlatlords bas veran yuxarida gostarilon bazi
hadisolorin Direktivdo oks olunmamasi diqqat ¢okir. Bundan olava, ekoloji qanunlarin icrasi yalniz
kriminallagsma ilo garsi-qarsiya qala bilmoayan bir ¢ox problemlorls tzlosir. Burada ekoloji hiiquq pozun-
tularmin effektiv totbiq olunmasina zomanat verilmadon kriminallasdirildigi, simvolik ganunvericiliys dogru
aparan ciddi bir tohliko var. Buna goro do, Avropada ekoloji cinayst hiququ sisteminds 6hdasindan
golinmosi zoruri olan vacib problemlor holo do galmaqdadir. Homginin Azorbaycan Respublikasinin
ganunvericiliyina nazor yetirdikds aydin olur ki, ekoloji cinayats dair normalari tanzimlayan normativ hiiquqi
aktlar olsa da, praktikada bunun totbigindo xeyli ziddiyyst vo ¢atismazliglar ortaya ¢ixir. Bu baximdan,
ekoloji cinayat hliqguqu Azarbaycan Respublikasinda da ciddi tonzimlanan sahalardan birina gevrilmolidir.

Jkoj0ornyeckoe yrosaopuoe npapo B EBponeiickom Corose
Pesrome
DKOJOTHYECKOE TPECTYIUIEHHE OXBATHIBAET JEWUCTBHUS, KOTOPBIE HAPYIIAIOT MPUPOIAOOXPAHHOE 3aKO-
HOJATEIbCTBO U MPUUUHSAIOT 3HAUUTENIbHBIA BPEJ UM PUCK JUIsl OKPYKAIOLIEH Cpeabl U 310POBbS UYEIOBEKa.
CaMbIMH M3BECTHBIMU 00JIACTSMHU SKOJIOTUYESCKHUX MTPECTYIUICHUH SBIISIFOTCSI HE3aKOHHBIE BHIOPOCHI BEILIECTB
B BO3IyX, BOJY WU TIOYBY, HE3aKOHHAS TOPTOBIS JWKWMH JKHBOTHBIMH, HE3aKOHHAs TOPTOBIS 030-

102



ELMI iS (beynalxalg elmi jurnal) 2020, Ne03/52 ISSN 2663 — 4619 / Print
huqug / thelaw / mnpaBo

HOpa3pyIIAOIINMHI BEIIECTBAMHU U HE3aKOHHAsS MEPEBO3Ka OTXO0/I0B. DKOJIOTHYECKHE MPECTYIUICHNST HAHOCAT
3HAYUTEIbHBIA ylIepO Okpykarwiieil cpene B EBporie u mupe. DKOJIOrHUYecKas MPECTYMHOCTh SIBIISETCS
CEPHE3HOM U pacTyIIeH MmpoOIeMoii, KOTOPYIO HEOOXOAMMO peliaTh Ha eBpOTeicKoM ypoBHE. Hecmotps Ha
9TO, DKOJIOTHYECKOe yrosoBHOe mpaBo B EBpome 3a mocnemnue 30 j1eT mpereprieso BIEYATISIONIYIO
sBosonnio. OJIHO M3MEHEHHE KacaeTcsi MPOCTO MecTa JKOJIOTMYECKOro YrojIoBHOTrO mpaBa. Bo mHorux
CTpaHax IMOJOXEHHUSI B HACTOsIIEe BpeMs BKJIIOUEHBI JTMOO B YIOJOBHBI KOAEKC, TUOO B KOHKPETHBIC
[IPUPOAOOXPaHHbIE 3aKOHBI. Kpome TOro, BO MHOI'MX IPaBOBBIX CHCTEMax cpejia Hodyduia Oosee aBTo-
HOMHYIO 3aIllUTy B CHCTEME yTOJIOBHOro mpasa. Emie omHO BaskHOE COOBITHE CBs3aHO ¢ TeM, yTo EBpoma
TaKXe NMPHUHAJA MEPbl B OTHOLICHUH HKOJOIMYECKOTO YTrOJOBHOIO MpaBa B COOTBETCTBUM C J{MPEKTHBOMH 00
skostorndecknx npecryreHusx 2008 roma. OgHAaKO MOPa3sUTENBHO, YTO HEKOTOPHIE M3 BBIMICYTTOMSIHYTHIX
COOBITHH B TOCyJapcTBax-ulieHax He oTpakeHbl B JlupektuBe. Kpome Toro, obecrmedenue coOmoaeHHs
MpaBa OKPY>KaroIlei cpelbl CTAIKUBACTCS C eIle OOJIBIIMM KOJTMYECTBOM NPO0IIeM, KOTOPbIE HE MOTYT OBITh
peleHsl NpocTo KpuMuHanu3anue. CyliecTByeT cepbe3Has OINAaCHOCTb, YTO 3TO INPHBOAUT TOJBKO K
CHUMBOJIMYECKOMY 3aKOHOJATEIbCTBY, COTJIACHO KOTOPOMY HAapyIIEHHs 3KOJOTMYECKOro MpaBa KpUMMHA-
TU3UPYIOTCs 0e3 Kakoh-muobo rapantun >QQeKTBHOro npasBonpuMerenus. [loaTomy Bce emie cymecTByoT
BakKHbIE IPOOJIEMBI, KOTOPbIE HEOOXOAUMO PEIINTh B OTHOLIEHHH CHUCTEMBI KOJIOIMYECKOI'O YI'OJIOBHOTO
npasa B EBpone. Kpome Toro, ecnu mocMoTpers Ha 3aKOHOAATENbCTBO A3epOaiikanckoi Pecybnuku, To
CTaHOBUTCSI SICHO, YTO, XOTA CYIIECTBYIOT HOPMAaTHBHO-TIPABOBBIE aKThl, PEryJIMPYIOIIME HOPMBI 3KO-
JIOTHYECKHUX HpCCTynHeHHﬁ, Ha TMPaKTHUKE CYyHIECTBYET MHOI'O HpOTI/IBOpeT-II/Iﬁ U HCIOCTAaTKOB B HUX IIpU-
MeHeHHH. C 3TON TOYKH 3peHHs SKOJIOTMYECKOE YroJIOBHOE NMPaBO JOJDKHO CTaTh OJHMM W3 CTPOTO per-
JAaMEHTHPOBAaHHBIX HampaBieHUH B A3zepOaiixanckoil Pecyomuke.
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