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Introduction

Generally, the body of water — sea, ocean is most essential for the world. As it is known, without the seas,
oceans realization of interstate linkages, especially international trade is impossible. For this purpose, pas-
sage regimes through the body of water are determined within the framework of international documents. So,
legal principles concerning the passage regimes are important. In this article the various approaches to the
principles concerning the passage regimes are researched. During the researching process, relations and
differentiations among the main principles are analyzed.

From ancient times due to strengthening of interstate linkage to traverse the neighboring coastal states
territory (also the others’) has become more intensive. The term “traversing” includes such kind of meanings,
such as: through the — sea, air, land.

The navigational rights are irreplaceable not only to shipping and maritime nations, but to all nations
engaged in international trade. This is because international shipping is responsible for moving 90% of world
trade and annually transports over 7 billion tonnes of cargo over a distance of some 4 million miles. (6, p.18)
So, the usage of seas is more actual because of its effectiveness. For the realization of this activity it needs to
pass through the coastal state’s territory. In this situation an important question arises: How and on which
basis is this activity regulated? For the answer to this question, passage regimes were determined within the
international and national levels, it will be discussed in the next paragraphs.

As it is clear from legal content, the legal principles are most essential to determine the circumstances. In
respect to the passage regimes these principles are derived from international law of the sea. So, what is reg-
ulated under the law of the sea? The law of the sea is most important field of international law which regu-
lates the usage of the world’s seas and oceans. The law of the sea defines the jurisdiction of states over all
kinds of maritime activities, including navigation, the exploitation of living and nonliving resources, the
laying of cables and pipelines, and the conduct of marine scientific research. (4, p.1)

The international law of the sea is governed by three principles: the principle of freedom, the principle
of sovereignty and the principle of common heritage of mankind. (9, p.16)

First of all, I can say that, the abovementioned first principle is the basis for all activities in the body of
water — sea, ocean. In accordance with the principles of international law of the sea, “the principle of free-
dom of the seas” covers particular freedoms that any state may realize on the high seas. These freedoms en-
compass the freedoms of navigation, fishing, overflight, laying of submarine cables and pipelines, to deal
with scientific research and to construct artificial islands and installations. During realization of abovemen-
tioned freedoms States shall take into consideration non-violation of the right of other states with regard to
exercise freedoms. A ship on the high seas is normally subject only to the jurisdiction of the state whose flag
it flies. Limited exceptions to this rule apply, for example in cases of socalled “hot pursuit” from zones of
coastal jurisdiction for wrongs committed in those zones. A vessel committing piratical acts on the high seas
is subject to the jurisdiction of any state. (5, p.2)

There are two main doctrines about the freedom of the seas in the history of the law of the sea: “Mare Li-
berum” or freedom of the sea and “Mare Clausum” or national control over the seas.

The principle of freedom comes from the doctrine of Mare Liberum (was written in 1609) by Dutch jurist
Hugo Grotius. Grotius emphasized that, exemption of waters that adjacent to the coast, the sea was common
for all. He also stated that, the body of water could not be appropriated as it was not subject to occupation.
The first is that those things which cannot be occupied or were never occupied can be proper to none because
all proprety hath his beginning from occupation. (7, p.26) “Besides, according to him, the right of occupation
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presupposes exhaustion by promiscuous use of that thing. Such could not be said of the sea neither by navi-
gation nor by fishing”. (1, p.23)

That principle applied to virtually all of the sea, namely the high seas beyond a narrow belt of water along
the coastlines, called the territorial sea, which was under the sovereignty of the coastal State. (3, p.13) “For
the last nearly 200 years, it has been accepted as an undisputed principle, almost a dogma, which no one
could dare challenge. Recognized and referred to as a jus cogens, it is supposed to be in the interests of all
mankind.” (3, p.215)

For the principle of freedom there is also a doctrine of Mare Clausum by British author John Selden
which is against to abovementioned doctrine, stipulated that States can control over the parts of sea for the
protection of its interests. As we know, for the “protection of its interests” includes activities with regard to
commercial purposes, navigation, fishering and etc.

In modern law significant elements of both of the abovementioned doctrines remain. But more, the prin-
ciple of the freedom of the high seas (mare liberum) prevailed over the attempts of some states to claim sov-
ereignty over broad areas of the seas to the exclusion of other states (mare clausum). However, even under
the principle of the freedom of the high seas, the right of a state to realize control over a belt of “territorial
waters” close to its coast was recognized.

Today, the high seas include the largest part of the 71 percent of the earth’s surface that is covered by
oceans. (5, p.46) In the high seas, the vessels, ships of all nations, including also land-locked states’ ships,
have the right to navigate and deal with certain other activities without impediment by other states. In these
activeties, a ship is regulated by international law and the law of this ship’s flag state.

If we talk about the principle of sovereignty, first of all we should look through the Preamble of United
Nations Convention on the Law of the Sea (hereinafter UNCLOS or LOS Convention). “The States Parties to
this Convention, recognizing the desirability of establishing through this Convention, with due regard for the
sovereignty of all States, a legal order for the seas and oceans which will facilitate international communica-
tion, and will promote the peaceful uses of the seas and oceans, the equitable and efficient utilization of their
resources, the conservation of their living resources, and the study, protection and preservation of the marine
environment, (8, p.25) As it is seen, State sovereignty is most essential for the realization of the norms of this
Convention. So, realization of the coastal State's sovereign rights is determined in different types: complete
sovereignty and limited sovereignty.

So, what can be include to the scope of sovereignty? For the answer to this question, the scope of sover-
eignty includes:

(1) a right to possess, use, and “freely dispose” of the natural resources within its territory;

(2) a right to freely determine and control the exploration, development, and disposition of these re-
sources;

(3) a right to manage natural resources in accordance with national developmental and environmental pol-
icies;

(4) a right to regulate foreign corporations and investors in their activities regarding these resources; and

(5) a right to nationalize or expropriate property in resources, subject to the requirement to pay appropri-
ate compensation. (2, p.220)

How is “Sovereignty” regulated under UNCLOS" norms? UNCLOS, Article 2 — “Legal status of the terri-
torial sea, of the air space over the territorial sea and of its bed and subsoil” states as:

1. The sovereignty of a coastal State extends, beyond its land territory and internal waters and, in the case
of an archipelagic State, its archipelagic waters, to an adjacent belt of sea, described as the territorial sea.

2. This sovereignty extends to the air space over the territorial sea as well as to its bed and subsoil.

3. The sovereignty over the territorial sea is exercised subject to this Convention and to other rules of in-
ternational law. (8)

According to Anna Stilz, in international law, states’ territorial sovereignty has traditionally been
grounded in a principle of effective control. Effective control is a relative concept: when two states press
competing claims to sovereignty, it is necessary to decide which of the two claimants has done more to
exercise sovereign governance over the territory. An organization gains territorial rights when it has been the
most effective at physically controlling the territory and exercising governmental functions within it. (2,
p.25)

In according with UNCLOS requirements, we can combine the scope of zones on which coastal States
exercise sovereign rights; and zones on which there is not any realization of any coastal States. The scope of
zones as following:

1) Zones of coastal State complete sovereignty:
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1.1. internal water;

1.2. the territorial sea;

1.3. archipelagic waters.

2) Zones of coastal State limited sovereignty:

2.1. the contiguous zone

2.2. the exclusive economic zone (EEZ)

2.3. the continental shelf

3) Zones beyond the limits of coastal State sovereignty:

3.1. high seas;

3.2. the seabed and subsoil, known as the Area.

If we look through the principle of common heritage of mankind, we'll see that this principle is against
the principle of sovereignty and the principle of freedom. The main distinction among them is that, the prin-
ciple of freedom and the principle of sovereignty serve for the coastal States™ interests, but the principle of
common heritage of mankind serves for the common interest of mankind. The term mankind is not an ab-
stract notion at all. In according with LOSC International Seabed Authority is an operational body for the
mankind and it acts on behalf of mankind completely.

The Preamble of LOS Convention states as: The States Parties to this Convention, Desiring by this Con-
vention to develop the principles embodied in resolution 2749 (XXV) of 17 December 1970 in which the
General Assembly of the United Nations solemnly declared inter alia that the area of the seabed and ocean
floor and the subsoil thereof, beyond the limits of national jurisdiction, as well as its resources, are the com-
mon heritage of mankind, the exploration and exploitation of which shall be carried out for the benefit of
mankind as a whole, irrespective of the geographical location of States,... and Article 136 — “Common herit-
age of mankind” of LOS Convention provides as: The Area and its resources are the common heritage of
mankind.

According to Y.Tanaka, it may be argued that the term “mankind” is a transspatial and transtemporal
concept. It is transspatial, because “mankind” includes all people on the planet. It is transtemporal because
“mankind” includes both present and future generations. (9, p.19)

“Features often associated with the common heritage principle include:

1. a prohibition of acquisition of, or exercise of sovereignty over, the area or resources in question;

2. the vesting of rights to the resources in question in humankind as a whole;

3. reservation of the area in question for peaceful purposes;

4. protection of the natural environment;

5. an equitable sharing of benefits associated with the exploitation of the resources in question, paying
particular attention to the interests and needs of developing states; and

6. governance via a common management regime”. (5, p.78)

“The Common Heritage of Mankind is an ethical general concept of International Law and is explicitly
included in two international treaties; These are the 1979 Agreement Governing the Activities of States on
the Moon and Other Celestial Bodies, and the 1982 United Nations Convention on the Law of the Sea. It
postulates that some localities belong to all humanity and their resources are available for everyone’s use and
benefit, taking into consideration the future generations and the needs of the developing countries. It is in-
tended to achieve aspects of sustainable development of common spaces and their resources, thus replacing
the outdated legal concept of the “freedom of the high seas”. (1, p.35)

Conclusion

Yes, we generally looked through the principles of international law of the sea, which are generally relat-
ed with the passage regimes. In my opinion, the approach to the abovementioned principles should be ana-
lyzed comprehensively. In addition to the abovementioned opinions, the principles concerning the passage
regimes should be combined in two groups:

1) principles, related with the usage of the seas, in respect to the user State;

2) principles, related with the usage of the seas, in respect to the coastal State.

In detail, we can show the principle of providing the safety, principle of protection of environment (espe-
cially marine environment). If we analyze the norms of LOS Convention, we'll see additionally such kind of
principles too:

1) the peaceful uses of the seas and oceans;

2) the equitable and efficient utilization of their resources;

3) the conservation of their living resources;
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4) protection and preservation of the marine environment.
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Kecid rejimloari ilo slagadar daniz hiiququnun prinsiplari
Xiilasa

Molumdur ki, su hovzalori — donizlor, okeanlar dovlotlorarasi slagolorin, eloco do beynolxalq ticaratin
hayata kecirilmosinds miithiim vasits kimi ¢ixis edir. Bununla bagli beynalxalq sonadlar ¢argivasinda kecid
rejimlori miioyyan edilmisdir. Su hdvzolorindon kegid qaydalari beynslxalq doniz hiiququnun prinsiplori
osasinda tonzimlonir. Maqgalodo kegid rejimlorinin asasii toskil edon homin prinsiplora dair miixtalif
yanagmalar tohlil edilmis vo homin prinsiplorin ohato dairasino genislondirms aparilaraq, forqli yanasma irali
stirtilmisdiir.

IIpuHIUNBI MOPCKOT0 MPaBa MPH MePEeXOTHBIX PeKuMAX
Pe3rome

I/I3BeCTHO 4YTO, BOJOEMBI - MOpS[ 1 OKCAHBI - ABJISAIOTCA BAaKHBIM apI‘YMeHTOM KaK B MC)KFOCYI[apCTBeHHI)IX
OTHOIIIEHUSX, TaK ¥ B MEXIYHAPOIHON TOproBie. B 3Toii cBsA3M mepexoaHble peKUMbI OBLITH OIpee/ieHbl B
pamMKax MeKIyHapOIHBIX JOKyMeHTOB. [IpaBuia mepeceueHHss BOJHBIX OacCeHOB PpeErymupyroTCs
MNPUHIMIIAMU MEXKIYHAPOIHOIO MOPCKOro IpaBa. B craTbe aHANM3UPYIOTCS pa3iudHble MOAXOAbl K ATUM
MIPUHIIAIIAM, KOTOPBIE COCTABIISIOT OCHOBY MEPEXOTHBIX PEKUMOB, PACIIUpPSIETCs] 00JIaCTh TPUMEHEHHSI DTUX
MPUHIIMIIOB U BBIJBUTAETCS MHOW MOIXO/.
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