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a. Introduction
This article deals with regulation of procedural positive obligations under scope of European Convention
on human rights, where these rights include which notion of the Article 2. Also it deals with case-law of the
European Court of Human Rights under this right. This study is fulfilled to research the procedural positive
obligations under the right to life. And especially this study is dealt with the other related human rights.

b. General approach

Positive obligations arise from the duty to protect persons under the jurisdiction of the state and the State
shall perform this duty in its relations between individuals, mainly by ensuring compliance with the Conven-
tion. The theory of positive obligations is the basis of a remarkable trend - the tendency to apply to private
relations between individuals by expanding the scope of the Convention. If the state is unable to prevent the
violation of someone's rights by legal or factual means, or in other words, to create conditions for the pun-
ishment of the perpetrators, it faces the risk of being prosecuted by the European Court.

Fundamental difference established by the European Court is the difference between "procedural” and
"substantive" obligations. The criterion that forms the basis of this is the essence of the action expected from
the state. Therefore, material and legal obligations are those that require the basic measures required for the
full realization of the rights guaranteed, such as the establishment of proper rules governing police interven-
tion, the prohibition of ill-treatment or forced labor, the provision of necessary conditions in prisons, legal
recognition of the status of the norms of the Convention requires inclusion in adoption legislation or, more
broadly, family law, and so on. As for procedural obligations, they are those that require the organization of
internal procedures to ensure better protection of individuals, and, as a result, the provision of adequate rem-
edies for violations of rights. This ensures that individuals have the right to demand an effective investigation
(regarding alleged violations of their rights) and, in a broader context, the obligation of the state to adopt
deterrent and effective criminal law; In the context of Article 8, in particular, parents are required to partici-
pate in processes that may affect their family life (adoption, determination of where the child will live, deci-
sion-making on guardianship or the right to see the child, etc.).

In practice, the interaction of these obligations seems quite complicated. It should be noted that their
combination has made it possible to significantly expand the scope of European control. The following typi-
cal cases suggest the richness of the interactions between substantive and procedural obligations and provide
the European Court with enormous resources (even if these resources are not exhaustive) for investigation.

The most common situation is that compliance with a specific provision of the Convention, in turn, is as-
sessed at two levels, double control. In such a case, the Court shall examine the violation of the substantive
right (for example, the right of property), provided that the parties have the opportunity to express their
grievances. It is not enough: it also checks whether the public authorities are conducting an effective investi-
gation into the facts of the alleged violation and whether the alleged victim (s) are provided with effective
domestic remedies. In fact, it may identify a violation of the above provision (the first sentence of Article 1
of Protocol No. 1) at one or both levels.

However, compliance or non-compliance with the procedural requirement may also play a role in the as-
sessment of substantive violations. Tanis et al's decision in the case against Turkey is an example of this; In
this case, the Court found that the right to life of the missing person had been infringed upon, in particular
due to deficiencies in domestic proceedings and the failure of the authorities to make the necessary efforts to
investigate.
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In addition, a defect in a procedural measure required of the state (for example, in conducting an effective
investigation) may result in the Court ruling that the state is liable for a material violation or non-compliance
with a procedural obligation. This is a specific hypothesis that has emerged in the context of the application
of Article 3 since the decision on the case Kurt against Turkey. The decision states that conducting an effec-
tive investigation is essentially a breach of a procedural obligation. However, if we are talking about the
family of the missing person, it is also inhuman or degrading treatment.

Finally, it should be added that the diversity of grounds for verifying compliance with a procedural obli-
gation is a result of the increasing demands of the European Court of Human Rights on positive procedural
obligations, and this approach ultimately violates Article 6 § 1 and Article 13 of the Convention. but also the
application of procedural requirements remains in force. This, in turn, often leads to the investigation of the
same complaint from two perspectives, and in both cases a violation of the Convention is found. This multi-
faceted effect of procedural obligations is fully demonstrated in the case of Tanis mentioned above. Whether
or not the obligations are complied with in that decision, as already mentioned, is prohibited by Article 3
both in the context of the merits of the complaint on the violation of the right to life and in the subsequent
procedural obligations (mainly the obligation to investigate) arising from Article 2. In terms of ill-treatment
(against relatives) and, finally, under Article 13. It is interesting to note that the Court found a violation in
each case.

c. International norms regulating procedural positive obligations in relation to right to life

Member states, have positive obligations, including the obligation to investigate the death in question. For
a clear understanding of obligation to investigate deaths, it is important to understand the underground of this
obligation. The obligation to perform an effective investigation into the death of detainee will be described,
firstly discussing general principles that are relevant for the obligation to perform an effective investigation.

The Court has emphasized that the essential purpose of the investigative duty under Article 2 of the Con-
vention is to secure the effective implementation of domestic laws which protect the right to life. In those
cases involving State agents or bodies, to ensure their accountability for deaths occurring under their respon-
sibility. This link between the State’s procedural obligations and the positive obligations to provide for an
effective independent judicial system is not always clear. While the duty to investigate was first formulated
in the context of killings allegedly perpetrated by or in collusion with State agents. It is now accepted that
that obligation arises in a variety of situations where there is reason to believe that an individual has sus-
tained life-threatening injuries, has died or has disappeared in suspicious circumstances, including in the
context of medical negligence and accidents, irrespective of whether the alleged perpetrators are private per-
sons or State agents or whether their identity is unknown, whether the harm was self-inflicted.

The court distinguishes between the obligation to investigate a suspected death or suicide and the obliga-
tion to investigate a suspected disappearance.

He thus considers the positive obligation under Article 2 of the Convention to carry out an effective in-
vestigation to be a separate obligation binding on the State, even if the death occurred before the decisive
date. (Silih v. Slovenia - the case is related to the death that took place before the decisive date, the deficien-
cies or omissions in the investigation occurred after that date).

The jurisdiction of time shall be exercised within certain limits determined by its jurisdiction, taking into
account the principle of certainty, in order to control whether the court has complied with these obligations.
First, procedural actions and / or omissions that occurred only after the decisive date may be within the juris-
diction of the Court. Second, the Court emphasizes that there must be a real link between the death and the
entry into force of the Convention in relation to the State responsible for the occurrence of procedural obliga-
tions. Thus, two criteria must be met to determine this connection: first, the time from the date of death to the
entry into force of the Convention must be logically short (less than ten years), and second, an effective in-
vestigation of a significant part of the proceedings but rather to initiate appropriate proceedings to determine
the cause of death and bring the perpetrators to justice - whether the Convention has been or will be imple-
mented after ratification by the State concerned (Janowiec and others v. Russia). However, the Court cannot
rule out that, under certain circumstances, this connection may also arise from the need to ensure in a real
and effective manner the values and guarantees underlying the Convention.

In the case of Tuna's death as a result of torture, Tuna applied the principles set out in the Court's decision
in the Silih case for the first time by considering together the procedural complaints lodged by the applicants
under Articles 2 and 3. Court the principles relating to the separation of procedural obligations, in particular
the facts relating to the material aspect of Articles 2 and 3, as in this case, which fall outside the jurisdiction
of the jurisdiction, but which relate to the procedural aspect, the subsequent ratione temporis reaffirmed the
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two criteria used to determine jurisdiction when the procedure coincided, at least in part, with that period.
However, the Court cannot rule out certain exceptional circumstances in which the standard of "true com-
mitment" has not been met, which may also arise from the need to ensure in a real and effective manner the
values and guarantees underlying the Convention. The "Convention Values" test, which is an exception to
the general rule and thus allows the jurisdiction of the court to apply to the past, is only broader if the trigger-
ing event is on a scale equal to the denial of the Convention's fundamentals (in the case of serious crimes
under international law). Can be applied to events that occurred after its adoption in. This means that a State
Party cannot be held liable under the Convention for failing to investigate even the most serious crimes if it
relates to a date prior to the adoption of the Convention (Janowiec and others v Russia).

d. Conclusion
European Court established the difference between procedural and substantive obligations. Procedural ob-
ligations are those that require the organization of internal procedures to ensure better protection of individu-
als and, as a result, the provision of adequate remedies for human rights violations. The decision states that
conducting an effective investigation is essentially a breach of a procedural obligation. The procedural posi-
tive obligation under Article 2 carry out an effective investigation, the duty of the State.
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Avropa insan hiiquqlari konvensiyasinin ikinci maddasi ¢ar¢ivasinds prosessual 6hdsliklorin
ahata dairasi vo xarakteri
Xiilasa

Dévlotlorin miisbot Shdaliklori miixtolif sferalarda ortaya ¢ixir. Avropa insan Hiiquglar1 Konvensiyasinin
ikinci maddosino asason, dovlotlor 6liim hadisolorinin arasdirilmast iizro pozitiv 6hdslikloro malikdirlor.
Ikinci maddaya asason aparilan istintaqin magsadi yasamaq hiiququnu tomin edon daxili ganunlarmn somorali
sokildo hoyata kegirilmasini vo dovlat agentlori vo orqanlari ilo alagali olan hallarda vo masuliyyati altinda
bas veran Oliimlora gdra hesabatliligi tomin etmoakdir. Magalods bu masalalar {lizra normalar tahlil edilmis,
toklif vo tovsiyalor verilmisdir.

O0beM 1 NpUPoOIA MPOLEAYPHBIX 0013aTEJLCTB B COOTBETCTBHU €O CTaThell 2 eBponeiickoii
KOHBEHIIMH 0 MPaBax yejl0BeKa
Pe3srome

ITosuTHBHBIE 0053aTEIBCTBA TOCYAAPCTB MPOSBISIOTCA B pa3HbIX chepax. CoriacHo BTOPOH CTaThe
EBporelickoil KOHBEHITUN O TIpaBax YesIoBeKa, TOCyAapCcTBa HECYT MTO3UTHBHOE 00S3aTEIbCTBO PaCCIeA0BaTh
ciydyan cMepTH. Llenbio BTOpoii cTaThy paccienoBaHus sSBIseTCs odecrieueHne 3(pPEeKTHBHOIO MPUMEHEHUS
BHYTPEHHETO 3aKOHOJIATEJIbCTBA, TapaHTHPYIOIIETO0 IPaBO HAa KU3HH M OTBETCTBEHHOCTh 3a CMEpPTh B
cilydasaX, CBA3AaHHBIX C IOCyAapCTBCHHBIMH arcHTaMu M OpraHaMW W IOA WX OTBCTCTBCHHOCTD. B cratne
AHAJIM3HUPYIOTCS HOPMBEI 110 9TUM BOIIPOCaM, BHOCATCA NPCAIOKECHNA U PEKOMECH IallnH.
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